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MORTGAGE  INSURANCE  AND  ASSIST¬ 
ANCE  PAYMENTS  FOR  HOME  OWNER¬ 
SHIP  AND  PROJECT  REHABILITATION 

Proposed  Rulemaking 

Notice  is  hereby  given  that  the  Depart¬ 
ment  proposes  to  amend  Chapter  n  of 
Title  24  of  the  Code  of  Federal  Regula¬ 
tions  by  amending  §§  235.S,  235.10, 

235.350  and  235.375,  previously  published 
at  41  FR  1168,  Jan.  6, 1976,  and  by  adding 
a  new  §  235.361. 

The  amendment  to  §  235.5  would 
change  the  definition  of  income  to  ex¬ 
clude  the  earnings  of  each  minor  in  the 
family.  Currently,  the  regulations  ex¬ 
clude  the  income  of  each  minor.  The  De¬ 
partment  believes  that  this  revision  is 
more  in  conformity  with  the  statutory 
intent. 

The  proposed  changes  to  §§  235.10  and 
235.350  would  clarify  the  language  used 
in  determining  when  recertification  is 
required. 

The  new  provision  at  §  235.361,  re¬ 
garding  the  recovery  of  assistance  pay¬ 
ments,  would  change  current  Depart¬ 
ment  policy.  Currently,  when  assistance 
payments  are  made  to  a  mortgagee  on 
the  account  of  a  mortgagor  imder  Section 
235  of  the  National  Housing  Act  and  it  is 
subsequently  determined  that  the  mort¬ 
gagor  was  unentitled  to  such  payments  or 
that  overpayments  were  made,  collection 
action  is  taken  against  the  mortgagee. 
The  mortgagee,  with  whom  the  Govern¬ 
ment  has  contracted,  in  turn  proceeds 
against  the  mortgagor  and,  if  necessary, 
can  declare  a  default  under  the  mortgage 
when  appropriate  reimbursement  is  not 
made  within  a  reasonable  time. 

•  When  attempts  are  made  to  collect 
such  sums  from  the  mortgagee  after  the 
mortgagor  has  transferred  the  mort¬ 
gaged  property  to  an  assumptor  or  the 
mortgage  has  been  paid  in  full,  and  the 
mortgagee  was  without  knowledge  or 
control  over  the  circumstances  which  led 
to  the  payments,  it  is  unfair  to  the  mort¬ 
gagee  to  proceed  against  the  mortgagee 
who  may  not  be  able  to  collect  from  the 
former  mortgagor.  If  the  mortgagee  does 
pay  and  elects  to  declare  a  default  in  the 
mortgage  in  an  effort  to  recover  the  sum 
of  money  involved,  the  innocent  as¬ 
sumptor  is  improperly  hurt. 

It  is  proposed  that  a  rule  be  estab¬ 
lished  which  -regularizes  the  current 
practice  of  proceeding  against  the  mort¬ 
gagee.  However,  if  the  mortgagor  has 
transferred  the  property  to  an  assump¬ 
tor  or  the  mortgage  has  been  paid  in  full 
and  HUD  finds  the  mortgagee  was  with¬ 
out  knowledge  of  or  control  over  the 
circumstances  which  led  to  the  payments 
which  must  be  recovered,  the  proposed 
rule  would  require  HUD  to  proceed 
against  the  mortgagor  on  whose  behalf 
the  payments  were  made  and  not  against 


the  mortgagee.  The  new  rule  would  only 
be  applied  prospectively.  The  proposed, 
rule  would  also  allow  the  mortgagee  to 
retain  the  handling  charges  except  in  the 
case  of  fraud,  misrepresentation  or  error 
on  the  part  of  the  mortgagee.  The  . 
amendment  to  §  235.375  is  necessitated 
by  the  current  confiict  between  §  235.375 
and  24  CPR  420.7.  The  Department  be¬ 
lieves  that  the  provisions  regarding  sus¬ 
pension,  termination  and  reinstatement 
of  mortgage  assistance  payments  cur¬ 
rently  contained  in  Section  420.7  are  the 
better  rules.  This  amendment,  therefore, 
would  eliminate  the  inconsistency  by 
adopting  the  language  of  §  420.7. 

Interested  persons  are  invited  to  sub¬ 
mit  written  comments,  suggestions,  or 
data  regarding  the  proposed  regulations 
to  the  Rules  Docket  Clerk,  Room  10141, 
Office  of  the  Secretary,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street  SW.,  Washington,  D.C. 
20410.  Communications  should  have  ref¬ 
erence  to  the  above  docket  number  and 
title.  All  relevant  material  received  on 
or  before  January  19,  1977,  will  be  con¬ 
sidered  before  adoption  of  the  final  rule. 
A  copy  of  each  communication  submitted 
will  be  available  for  public  inspection 
during  business  hours  at  the  above  ad¬ 
dress. 

The  Department  has  determined  that 
an  Environmental  Impact  Statement  is 
not  required  with  respect  to  this  rule. 
A  copy  of  the  Finding  of  Inapplicability 
is  available  for  inspection  at  the  above 
address. 

It  is  hereby  certified  that  the  economic 
and  inflationary  impacts  of  this  proposed 
regulation  have  been  carefully  evaluated 
in  accordance  with  OMB  Circular 
A-107. 

Accordingly,  the  Department  proposes 
to  amend  Chapter  n  of  Title  24  CFR 
and  add  a  new  §  235.361  as  follows: 

PART  235— MORTGAGE  INSURANCE  AND 
ASSISTANCE  PAYMENTS  FOR  HOME 
OWNERSHIP  AND  PROJECT  REHABILI¬ 
TATION 

1.  Section  235.5  would  be  amended  by 
revising  paragraph  (a)  (3)  as  follows: 

§  235.5  Definitions  used  in  this  subparl. 

•  «  «  «  • 

(a)  •  •  * 

(3)  The  earnings  of  each  minor  in  the 
farrflly  who  is  living  with  such  family, 
plus  the  sum  of  $300  for  each  such 
minor. 


2.  Section  235.10  would  be  amended 
by  revising  paragraph  (c)  (2)  (ii)  as  fol¬ 
lows: 

§  235.10  Eligible  mortgagors. 

***** 

(c)  •  •  • 

(2)  •  *  • 

(ii)  The  family  income  (except  income 
of  minors  increases  at  least  $50  per 
month. 

***** 

3.  Sectimi  235.350  would  be  amended 
by  revising  paragraphs  (a)(2),  (a)(2) 
(ii)  and  (b)  to  read  as  follows: 


§  235.350  Mortgagors  required  recertifi¬ 
cation. 

(a)  •  •  • 

(2)  No  more  than  30  days  after  the 
mortgagee  is  notified  by  the  mortgagor 
or  learns  from  any  identifiable  source: 

•  •  •  *  « 

(ii)  That  the  family  income  (exclud¬ 
ing  income  of  minors)  has  increased  at 
least  $50  per  month  (except  in  the  case 
of  a  mortgagor  under  a  mortgage  in¬ 
sured  before  January  5,  1976)  > 

«  *  *  •  « 

(b)  With  respect  to  mortgages  insured 
under  Part  235  on  or  after  January  5, 
1976,  the  mortgagee  shall  obtain  from 
the  applicant-homeowner  at  the  time 
application  is  made  for  assistance  and 
at  the  time  of  annual  recertification  re¬ 
quired  under  paragraph  (a)(1)  of  this 
section,  on  a  form  provided  by  the  Sec¬ 
retary,  a  statement  of  the  aggregate 
amounts  of  total  income  prior  to  adjust¬ 
ments  reported  for  all  family  members 
(other  than  minors)  by  the  applicant- 
homeowner  in  his  most  recent  Federal 
income  tax  return.  If  separate  returns 
are  filed  by  separate  members  of  the 
family,  the  total  income  prior  to  adjust¬ 
ments  included  in  all  such  returns  (ex¬ 
cept  returns  of  minors)  shall  be  re¬ 
ported.  If  the  income  so  reported  is  more 
than  25  percent  above  the  income  re¬ 
ported  on  the  recertification,  the  mort¬ 
gagee  shall  obtain  from  the  homeowner 
a  new  recertification  or  a  written  ex¬ 
planation  of  the  difference  in  income 
reported  on  the  two  forms. 

*  *  *  «  • 

4.  Section  235.361  would  be  added  to 
read  as  follows : 

§  235.361  Recovery  of  assistance  pay¬ 
ments. 

If  it  is  determined  that  assistance  pay¬ 
ments  have  been  paid  on  behalf  of  a 
mortgagor  in  excess  of  the  amoimt  of 
benefits  to  which  the  mortgagor  was  en¬ 
titled,  the  mortgagee  shall  reduce  its 
next  billing  to  the  Secretary  in  the 
amount  of  overpaid  assistance  payments. 
The  mortgagee  may  increase  the  mort¬ 
gagor’s  required  monthly  payments  in 
an  amoimt  which  will  reimburse  the 
mortgagee  within  a  reasonable  time 
without  causing  undue  hardship  to  the 
mortgagor.  If  the  mortgagee  has  filed  a 
claim  for  mortgage  insurance  benefits, 
whether  or  not  that  claim  has  been  paid, 
or  if  the  mortgage  has  been  paid  in  full 
or  the  mortgagor  has  sold  the  property 
to  an  assumptor  before  the  determina¬ 
tion  is  made,  and  the  mortgagee  did  not 
contribute  to  the  overpayment  through 
fraud,  misrepresentation  or  error  (in¬ 
cluding  failure  to  meet  contractual  obli¬ 
gations),  the  mortgagee  will  not  be  re- 
aulred  to  reduce  its  billings  or  increase 
the  assumptor’s  monthly  payments.  In 
such  cases,  HUD  will  require  payment 
by  the  mortgagor  on  whose  behalf  assist¬ 
ance  has  been  overpaid.  If  fraud,  mis¬ 
representation  or  error  on  the  part  of 
the  mortgagee  resulted  in  assistance 
payments  being  made  on  behalf  of  a 
mortgagor  when  no  assistance  payment 
should  have  been  made,  the  mortgagee 
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shall  reduce  the  next  billing  to  the  Sec¬ 
retary  in  the  amount  of  the  handling 
charges  lor  the  period  during  which  the 
assistance  was  not  warranted. 

5.  Section  235.375  would  be  revised  to 
read  as  follows: 

§  235.375  Termination,  suspension,  or 
reinstatement  of  the  assistance  pay¬ 
ments  contract.  , 

(a)  Termination.  The  assistance  pay¬ 
ments  contract  shall  be  terminated  when 
any  of  the  following  events  occur; 

(1)  The  contract  of  mortgage  insiir- 
ance  is  terminated,  except  when  the 
mortgage  has  been  assigned  to  the  Sec¬ 
retary. 

(2)  The  property  is  purchased  by  a 
homeowner  not  qualified  to  receive  as¬ 
sistance  payments. 

(3)  The  cooperative  member  transfers 
his  membership  and  occupancy  rights  to 
a  new  cooperative  member  not  qualified 
to  receive  assistance  payments. 

(4)  With  respect  to  mortgages  ap¬ 
proved  for  insurance  on  or  after  Jan¬ 
uary  5,  1976,  the  homeowner  sells  the 
property  or  the  cooperative  member 
transfers  his  membership. 

(5)  When  the  assistance  payments 
contract  has  been  suspended  for  a  period 
of  three  years  without  reinstatement. 

(b)  Suspension.  The  assistance  pay¬ 
ments  contract  shall  be  suspended  when 
any  one  of  the  following  events  occur: 


(1)  The  hwneowner  ot  cooperative 
member  ceases  to  occupy  the  property, 
except  in  the  following  instances: 

(1)  The  property  is  piu’chased  by  a 
homeowner  who  immediately  assumes 
the  mortgage  obligation  under  a  mort¬ 
gage  approved  for  insiuance  prior  to 
January  5,  1976,  with  respect  to  which 
assistance  i>a3rments  have  been  made  on 
behalf  of  the  previous  owner,  and  who 
meets  the  income  and  asset  require¬ 
ments  prescribed  by  the  Secretary. 

(ii)  The  cooperative  member  transfers 
his  membership  and  occupancy  rights  to 
a  new  member  who  assumes  the  mortgage 
obligation  under  a  mortgage  approved  for 
insurance  prior  to  January  5,  1976,  and 
meets  th(e  incmne  and  asset  requirements 
prescrtt)^  by  the  Secretary. 

(2)  The  mortgagee  determines  that  the 
morti^or  or  cooperative  member  ceases 
to  qu^y  for  the  benefits  of  assistance 
paymoits  by^-eason  of  his  income  in¬ 
creasing  to  an  amount  enabling  him  to 
pay  the  full  monthly  mortgage  payment 
by  using  20  percent  of  the  family  income. 

(31  Foreclosure  is  instituted. 

(4)  The  mortgagee  is  unable  to  obtain 
from  the  homeowner  (or  from  the  co¬ 
operative  association  on  behalf  of  the 
cooperative  member)  a  required  recerti¬ 
fication  of  occupancy,  employment,  in¬ 
come,  and  family  composition  as  pre¬ 
scribed  in  Section  235.350. 


(5)  At  such  other  times  as  the  Secre¬ 
tary  may  require. 

(c)  Effect  of  termination  or  suspen¬ 
sion.  Upon  termination  or  suspension  of 
the  assistance  payments  contract,  the 
payment  due  on  the  first  day  of  the 
month  in  which  the  termination  or  sus¬ 
pension  occurs  shall  be  the  last  payment 
to  which  the  mortgagee  shall  be  entitled; 
except  that,  in  the  case  of  a  suspended 
contract,  payment  may  be  resiuned  after 
the  ccmtract  is  reinstated  pursuant  to 
paragraph  (e)  of  this  section. 

(d)  Noneffect  on  mortgage  insurance 
contract.  The  termination  or  suspension 
of  the  assistance  payments  contract, 
where  the  mortgage  insurance  contract  is 
not  simultaneously  terminated,  shall 
have  no  effect  (m  the  mortgage  insurance 
contract. 

(e)  Reinstatement.  Where  the  assist¬ 
ance  payments  contract  is  suspended,  it 
may  be  reinstated  by  the  Secretary  at  his 
discreticm  and  on  such  conditions  as  he 
may  prescribe. 

(Sec.  7(d)  of  tile  Dept,  of  HTTD  Act,  (42  U.S.C. 
363S(d)) 

Issued  at  Washington,  D.C.,  on  Decem¬ 
ber  13,  1976. 

James  L.  Young,, 
Assistant  Secretary  for  Housing. 
Federal  Housing  Commis¬ 
sioner. 

(PR  Doc.76-37266  Piled  12-17-76:8:46  am] 
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